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Memorandum of Law and Fact in Opposition to Respondent Eversource and Respondent MDAR’s Motions to Dismiss
Petitioners' Response to Respondents’ Argument - 
1.
Both Respondent Eversource and Respondent MDAR advance only the argument that Petitioners case should be dismissed because the Petitioners have not specified “sufficient facts” to satisfy the Massachusetts aggrievement requirements.  Yet in its memorandum seeking dismissal NStar/Eversource points to the very assertion by Petitioner Town of Brewster that defeats Respondent Eversource’s own argument, namely Petitioners’ assertion that “Eversource demonstrates total disregard for the fragile nature of Cape Cod’s environment and drinking water supply.  Cape Cod is an EPA designated sole source aquifer.  Once the source is polluted, there is no viable alternative available and the consequences are dire.”  
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2.
333 CMR 11.02 specifies that an aggrieved person may be any "person who, because of an act or failure to act by the Department may (my emphases) suffer an injury in fact which is different either in kind or magnitude (my emphases) from that suffered by the general public and which is within the scope of the interests identified in 333 CMR 11.00. "[W] hile the word "shall" usually creates an "impervious obligation" Lexecon, Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35 (1998), the use of the permissive verb ‘may’ in the above cited statute instead of ‘shall’ suggests that a "discretionary rather than mandatory" approach is possible.  
3.
M.G.L.A. 214 § 7A defines “damage to the environment” as any destruction, damage or impairment, actual or probable (my emphases) to any of the natural resources of the commonwealth, whether caused by the defendant alone or by the defendant and others acting jointly or severally. Damage to the environment shall include, but not be limited to, air pollution, water pollution, improper sewage disposal, pesticide pollution, excessive noise, improper operation of dumping grounds, impairment and eutrophication of rivers, streams, flood plains, lakes, ponds or other water resources, destruction of seashores, dunes, wetlands, open spaces, natural areas, parks or historic districts or sites."

4.
It is Petitioner’s position that MDAR’s own standards cannot be relaxed and that the spraying of toxic herbicides by Eversource in and about the ground level surface soils on power company rights of way in the Town of Brewster and on or about Cape Cod and the Islands, with its sole source, shallow aquifer and fragile environment, cannot be allowed by MDAR or any other agency at below minimum statutory distances.  Indeed, Petitioners intend 
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to prove at the scheduled October, 2017 Adjudicatory Hearing that Respondent MDAR has willfully or negligently assented to a violation of their own standards, and EPA standards, by totally disregarding the fact that the Monomoy lens under the Town of Brewster is far closer at dozens of places to Defendant Eversource spraying surfaces than is permitted by statute, all as competently documented by the maps, charts, and scientific data to be found at https://groundwaterwatch.usgs.gov/countymap.asp?sa=MA&cc=001; and http://www.capecodcommission.org/index.php?id=169&maincatid=49, materials made available to Respondents months 
5.
At the anticipated Adjudicatory Hearing Petitioner Town of Brewster shall present direct and sworn affidavit testimony of Water Department agents and other experts that will completely and competently verify that the source of the Public Drinking Water derived by the Town of Brewster from the Monomoy lens of the Cape Cod sole source aquifer running under the Town of Brewster is far closer at many places to Eversource Electric Power Company spraying surfaces than is permitted by statute.  (See Statutory References - Appendix A.)
6.
The Massachusetts Department of Agricultural Resources may not exempt Eversource from the statutory requirement not to apply herbicides within 50 feet of any public well and within 100 feet of any private well.  Yet the Cape Cod Aquifer is less than 50 feet below the ground surface in many locations throughout the Rights-of-Way along power lines where Eversource is required to maintain vegetation over growth, including Petitioner Town of Brewster.  (See Maps attached – Appendix B.)
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7.
Absent a clearly expressed legislative intention to the contrary, "[I]n interpreting a statute a court should always turn to one cardinal canon before all others ... presume that a legislature says in a statute what it means and means in a statute what it says there."  Indeed, "when the words of a statute are unambiguous, then, this first canon is also the last: 'judicial inquiry is complete.'" Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 254 (1992).  Fifty feet is fifty feet in all directions – up, down, or sideways - especially where within the same regulations the word “lateral” distance is used where it is needed and intended.
8.
MDAR is mandated to promote “public health and general welfare by preventing the pollution and securing the sanitary protection of all such waters used as sources of water supply and ensuring that public water systems in Massachusetts provide to the users thereof water that is safe, fit and pure to drink.”  None in good faith can say this standard has been met.  Petitioners are aggrieved.  They are persons.  They have standing.  The Petitioners deserve the right to present competent evidence at a promptly convened Adjudicatory Hearing to support their claim that the 2017 Eversource YOP was impermissibly granted.
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WHEREFORE, for these and other reasons the Respondents’ Motions to Dismiss should be DENIED. 

Respectfully submitted this 20th day of September 2017.

M. Lau and The Town of Brewster

By their Attorney, 

_____________________________

Bruce R. Taub, BBO No. 544080

Law Office of Bruce R. Taub, P.C.

P.O. Box 2712

Orleans, MA  02653

(617) 529-7129
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Appendix “A” – Statutory Definitions
1. Sensitive Areas: “any areas within Rights-of-Way, including No Spray and Limited-Spray Areas, in which public health, environmental or agricultural concerns warrant special protection to further minimize risks of unreasonable adverse effects.”  (Emphases added.)  The aquifer that runs under the Town Brewster, as well as the soil surface and the ground under the soil surface areas where the power company holds right of way easements in the Town of Brewster qualify as “Sensitive Areas.” 

Further as to 333CMR11, in any sensitive area: 

  “… (c) No person shall apply herbicides for the purpose of clearing or maintaining a right-of-way in such a manner that results in drift to any public drinking water supply well; or area within 100 feet of any Class A surface water used as a public water supply; or area within 50 feet of a Private Well …. 

 (e) The Department may impose such additional restrictions or conditions on the use of herbicides within or adjacent to sensitive areas as it determines necessary to protect human health or the environment. Such changes may be proposed by a municipal agency or individual during the public comment period …. 

(f) In the event of a question or dispute as to which setback applies to a sensitive area, the most restrictive setback shall apply.” 

2. Limited Spray Area: any area that is both within a Right-of-Way and within: 
       
       “(a) any Zone II or IWPA; 

         (b) a distance of between 100 feet and 400 feet of any Class A Surface Water Source; 

Holmes, etal v. MDAR and Eversource, 
DALA Dkt Nos: MS 17-445, 447, 456
Lau and Brewster Memorandum in Opposition to Motion to Dismiss, Pg 7.
(c) a distance of between ten and 200 feet of any tributary or associated surface water body where the tributary or associated surface water body runs outside the Zone A for the Class A surface water source; 

(d) a lateral distance of between 100 and 200 feet for 400 feet upstream, on both sides of the river, of a Class B Drinking Water Intake; 

(e) a distance of between 50 and 100 feet of any identified Private Well; 

(f) a distance of between 10 and 100 feet of any Wetlands or Water Over Wetlands; 

(g) a distance of between ten feet from the mean annual high-water line of any river and the outer boundary of the Riverfront Area; 

(h) a distance of between ten feet from a Certified Vernal Pool and outer boundary of any Certified Vernal Pool Habitat; and 

(i) a distance of 100 feet of any Agricultural or Inhabited Area. Low Pressure, pressure under 60 pounds per square inch (psi).” 

3. No-spray Area, is any area that is both within a Right-of-Way and within: 

       
          (a) any Zone I; 

(b) 100 feet of any Class A Surface Water Source; 

 (c) 100 feet of any tributary or associated surface water body where the tributary or associated surface water body runs within 400 feet of a Class A surface water source; 
 (d) ten feet of any tributary or associated surface water body where the tributary or associated surface water body is at a distance greater than 400 feet from a Class A surface water source; 

(e) a lateral distance of 100 feet for 400 feet upstream, on both sides of the river, of a Class B Drinking Water Intake; 

(f) 50 feet of any identified Private Well; 
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(g) ten feet of any Wetlands or Water Over Wetlands; 

(h) ten feet of the mean annual high-water line of a river; and 

(i) ten feet of any Certified Vernal Pool.”

Class A Waters - Waters which are designated as a source of public water supply, as defined in 314 CMR 4.05(3)(a). 

Class B Drinking Water Intakes - Intakes to Class B waters suitable as sources of public water supply with appropriate treatment, as defined at 314 CMR 4.05(3)(b) and as identified on the most current available maps prepared by the Department of Environmental Protection. 


Interim Wellhead Protection Area (IWPA) - Public water systems using wells or well fields that lack a Department of Environmental Protection-approved Zone II, an interim wellhead protection area, as that term is defined in the Massachusetts drinking water regulations, 310 CMR 22.02, and as identified on the most current available maps prepared by the Department of Environmental Protection, shall apply.

Zone I - “The protective radius required around a public water supply well or Wellfield. For Public Water System wells with approved yields of 100,000 gpd or greater, the protective radius is 400 feet. Wellfields and infiltration galleries with approved yields of 10,000 gpd or greater require a 250-foot protective radius. Protective radii for all other Public Water System wells, Wellfields, and infiltration galleries are determined by the following equation: Zone I radius in feet = (150 x log of pumping rate in gpd) - 350.” 
